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Jurisdictional Statement. 

This is an appeal by Lillian Gatton, and Sarah Morgan, 
plaintiffs below, from judgments entered by the District 
Court of the United States for the District of Columbia, on 
the verdict of a jury directed by the Court, in actions for 
damages for personal injuries (Appellants ’ App. 1, and Tr. 
94). 
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The District Court had jurisdiction under Sec. 306, Tit. 
11, 1940 D. C. Code (Act of March 3, 1901, 31 Stat. 1200, c. 
854, sec. 64: 

This Court has jurisdiction to review the judgments un¬ 
der Sec. 101, Tit. 17,1940 D. C. Code (Act of March 3,1901, 
31 Stat. 1225, c. 854, sec. 226. 

i 

1. The complaints (Appellants’ App. 1, and Tr. 94). 

Statement of the Case. 

On September 22, 1940, about 10 o’clock in the morning 
the appellants Mrs. Lillian Gatton age 47 and her mother, 
Mrs. Sarah Morgan, age 67 were severely injured in an auto¬ 
mobile accident while they were guest passenger^ in the 
automobile of appellee, which he was driving on a trip from 
Washington to Leonardtown, Maryland. The accident hap¬ 
pened about 6 miles out of Washington, and the day was 
clear and dry (Appellants’ App. 7, 8, 16, 24). At the time 
they were traveling south on the west side of the highway 
while other automobiles were going north to Washington, 
on the east side of the highway. At the place where the 
accident occurred the paved portion of the highway was 21 
feet wide. Adjoining the paved portion of the highway 
was a strip of improved gravel and dirt suitable and used 
for driving, about 7 or 8 feet wide (Appellants’ App. 14, 33, 
35 and photographs Tr. 105, 106). 

While appellee was driving at a speed of 35 to 40 miles an 
hour (Appellants’ App. 8) a car going south passed appellee 
and when some 150 feet on down the highway had a minor 
collision with another car coming north meeting appellee 
(Appellants’ App. 18, 27) and went on without stopping 
(Appellants’ App. 9). The car coming north veered to the 
west side of the highway but was righted (Appellants’ App. 
8, 29) and came north meeting appellee, and attempted to 
pass between the automobile of appellee and a string of 
automobiles traveling north on the east side of the highway 
toward Washington (Appellants’ App. 8). The appellee 
had seen and appreciated the danger of remaining in the 
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center of the highway when the two automobiles sideswiped 
150 feet, or more, in front of him, and had time to slow his 
car down from a speed of 35 to 40 miles an hour, stop and 
turn off the ignition switch. By doing this he created a 
hazard to moving traffic, resulting in the accident (Appel¬ 
lants’ App. 17, 22, 24). When the appellee parked or stop¬ 
ped his automobile entirely out in the paved portion of the 
highway and turned off his ignition switch and took out the 
key his automobile became a menace to cars going north and 
south. He did nothing to give part of the highway to the 
oncoming car (Appellants’ App. 32) although in addition 
to half of the 21 foot wide highway there was 7 or 8 feet 
of improved usable and used roadway adjoining the paved 
highway (Appellants’ App. 11,14, 21). Had he not stopped 
out entirely on the paved highway and taken out his ignition 
key thereby making his automobile an obstruction to traffic 
appellee could easily have turned to the right and given the 
oncoming automobile ample room to have passed between 
his automobile and the string of cars going north. The ap¬ 
pellee did nothing to pull his car to the right, did nothing to 
avoid the accident and save appellants from injury (Appel¬ 
lants’ App. 17) but permitted his automobile to remain dead 
to endanger traffic. The lO 1 /^ feet—west half of the 21 foot 
highway—and 7 or 8 feet of improved gravel and dirt high¬ 
way adjoining the pavement, made a total of 17 or 18 feet 
of space available to appellee to use in giving the north¬ 
bound automobile space to pass between him and the other 
cars (Appellants’ App. 37). The oncoming car struck the 
car of appellee, in trying to pass, nearer the left headlight 
than the center (Appellants’ App. 8, 9). As a result of the 
collision the appellants were badly injured. They were 
taken to a hospital where they remained several days (Ap¬ 
pellants’ App. 12). 

The suits filed by appellants were consolidated for trial 
before a jury. The court confined the testimony to the 
question of appellee’s negligence, reserving proof of dam¬ 
ages to a later time, should the court decide to submit the 
case to the jury (Appellants’ App. 13, 15). WTien appel- 
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lants concluded their proof on the question of negligence 
the court held, as a matter of law, there was nothing for the 
jury to consider, directed a verdict for appellee, and enter¬ 
ed a judgment against appellants (Appellants’ App. 38). 

Statement of Points Relied on on Appeal. 

(Tr. 1) 

The only question raised by this appeal is: That the 
court erred in sustaining defendant’s motion for a directed 
verdict, thereby deciding as a matter of law that plaintiffs’ 
testimony was insufficient to take the case to the jury on 
the question of defendant’s negligence. 

Summary of the Argument. 

L 

The defendant, operator of his automobile, was bound to 
exercise for the safety of his guests, care which a reason¬ 
ably prudent man would exercise under similar circum¬ 
stances. 

i 

n. 

If there was plenty of room for defendant to turn to the 
right and thus avoid a collision after he saw and appre¬ 
ciated the danger, it was his duty to do so. On the facts as 
shown by evidence of witnesses it was the duty of the jury 
to determine whether or not he was negligent in stopping 
his automobile out on the main part of the road instead of 
turning to the right, and the court erred in holding as a 
matter of law there was no question of negligence on the 
part of defendant. 

m. 

The mere fact that the defendant was driving or stopped 
in his automobile on the right side of the center of the main 
highway does not excuse him from liability absolutely, since 
the “law of the road” requires each motorist to use rea¬ 
sonable care in the use of same, and even though the other 
automobile was on the wrong side of the road and contribu- 
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torily negligent, nevertheless the defendant on the proper 
side of the road had the duty of exercising reasonable care 
to avoid a collision. 

IV. 

Even though it be admitted that the driver of the other 
automobile in collision with that of defendant when plain¬ 
tiffs were injured, was negligent, still the defendant is 
liable in damages to plaintiffs if he failed to use reasonable 
care under the circumstances and his negligence contributed 
to their injury, and this was properly a question for the 
jury to determine. 

V. 

The court erred in directing the jury to return a verdict 
for the defendant, and thereby holding as a matter of law 
that the testimony presented no question of negligence on 
the part of defendant to be determined by a jury. 

Argument. 

<• 'i 

L 

The plaintiffs were guest passengers in the automobile of 
defendant on a highway in Maryland. As the operator of 
his automobile he was bound, for the safety of plaintiffs, 
to use the care which a reasonably prudent man would 
exercise under the circumstances and the dangers with 
which he was confronted. 

Hewlett v. Schadel, 68 F. (2d) 502, 91 A. L. R. 743, 
and Note. 

Fitzjarrell v. Boyd, 123 Md. 497, 91 A. 547. 

n. 

It was the duty of the defendant, after he saw and appre¬ 
ciated the danger from the oncoming automobile to turn to 
the right and avoid the accident in which plaintiffs were 
injured. The undisputed testimony shows that defendant 
was driving at 35 to 40 miles an hour on a highway 21 feet 
wide which was the paved portion of the road; that in ad- 
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dition thereto there was adjoining the paving a strip of 
level gravel and dirt road 7 or 8 feet wide suitable for driv¬ 
ing ; that defendant was some two feet over from the right- 
hand edge of the paving on the paved portion of the road 
when he stopped his automobile on the west half of the 
paving, and cut off the ignition of his car and took the key 
out, leaving it dead in the road; that he did nothing to 
try to avoid a collision except to stop his car and block the 
highway (Appellants’ App. 9, 37). 

The appellee saw two cars in a slight collision 150 feet 
in front of him, one car came on up the road meeting him 
and the other went on south (Appellants’ App. 9) when he 
was traveling 35 to 40 miles an hour. He had time to slow 
down to a stop before the collision and must, according to 
accepted calculations on distance required to stop a car 
going that speed, have traveled over 50 feet. This is con¬ 
clusive that he saw and appreciated the danger and that 
he had time to turn to the right to avoid the collision. There 
was ample road space for him to do so, and ample time. It 
was his duty. 

“There was plenty of room for Hargett to turn to 
the right and thus avoid the collision, but he did not do 
so. Instead he continued straight ahead. It must have 
been perfectly apparent to him that, if McDaniel did 
not awaken to his peril, he would be struck, unless the 
truck stopped or swerved to the right, and it was in his 
power to do either.” 

Standard Oil Co. v. McDaniel, 53 App. D. C. 19,280 
Fed. 993. 

“The driver should employ all reasonable means in 
his power to avoid injuring him # * 

Standard Oil Co. v. McDaniel, supra. 

“The degree of actual care required in each case in 
order to be reasonable, must necessarily depend upon 
the circumstances of each case. ’ ’ 

Cab Co. v. Blum, 54 App. D. C. 357, 298 Fed. 679. 

Barstow v. Capital Traction Co., 29 App. D. C. 362. 

Capital Traction Co. v. Diwer, 33 App. D. C. 332. 

Capital Traction Co. v. King, 44 App. D. C. 315, 
319. 
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m. 

Even though the driver of an automobile is driving on 
the right side of the highway, he cannot rely on that alone 
and ignore apparent danger, but he must do whatever he 
reasonably can and exercise reasonable care and judgment 
in the face of such apparent danger to avoid injury to 
others. 

In Scritchfield v. Kennedy, 103 F. (2d) 467, the court 
said: 

“If Kennedy had received notice that the operator 
of the automobile by his conduct and manner of opera¬ 
tion was not going to obey the rules of the road in the 
interest of common safety, it being apparent that dan¬ 
ger was eminent, then he would not nave a right to 
rely entirely upon the assumption but would be called 
upon to exercise the care which an ordinarily prudent 
person would exercise under like conditions” (citing 
many authorities). 

“When in the exercise of ordinary care, the appellee 
became conscious of the peril, it became his duty to act 
as a reasonably prudent person would have acted under 
similar circumstances. Scritchfield v. Kennedy, 103 F. 
2d 467, 471. It is not for the trial court and certainly 
not for this court to say what, under the described cir¬ 
cumstances, a reasonably prudent person should have 
done. Obviously it became the duty of the jury to 
judge the reactions and impulses of the human mind. ,, 

Oklahoma Natural Gas Co. v. McKee, 103* F. 2d 
583,586. / " ut 


Vi. 

If the negligence of the appellee concurred with that of a 
third person to produce injury to appellants he is liable for 
the injury to the same extent as though the injury had been 
caused by his negligence alone. 

“It is insisted that the evidence established that the 
accident occurred as the result of the concurring negli¬ 
gence of the railroad and the District, and in such cir¬ 
cumstances, the District is liable to the same extent as 
though the accident were caused by its negligence alone. 
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This is undoubtedly a correct statement of the law. ‘It 
is no defense for a wrongdoer that a third party shared 
the guilt of the same wrongful act, nor can he escape 
liability for the damages he has caused on the ground 
that the wrongful act of a third party contributed to the 
injury. ’ Choctaw, 0. & G. R. Co. v. Holloway (C. C. 
A.), 114 F. 458, 462. Cited and approved in Miller v. 
Union Pacific R. C., supra , 290 U. S. 227, at page 236, 
54 S. Ct. 172, 78 L. Ed. 285. So that, without more, it 
may now be said to be the settled rule that, if injury 
is caused by the concurring negligence of the defendant 
and a third person the defendant is liable to the same 
extent as though it had been caused by his negligence 
alone. Miller v. U. P. R. R. Co., supra, 290 U. S. 227, 
page 236.” 

Campbell v. District of Columbia, 64 App. D. C. 375, 
376, 76 F. (2d) 725. 

y. 

The court erred in directing a verdict for the defendant 
at the close of plaintiffs’ testimony on the question of de¬ 
fendant’s negligence. The case should have gone to the 
jury for it to determine on the testimony whether or not de¬ 
fendant was negligent in causing the accident. 

“It is equally elemental that negligence is always a 
question of fact for the jury and becomes a question of 
law for the court to decide only when reasonable men 
would not differ on the evidence when considered in its 
most favorable light. In this posture it becomes a 
question of law for the court to determine because ab¬ 
sent any evidence of negligence on which reasonable 
men would differ, there is nothing to submit to the 
jury.” 

Oklahoma Gas Co. v. McKee, 121 F. 2d 583, 585. 

“The courts of review of this country are applying 
with increasing strictness the rules limiting the right 
of the trial judge to invade the province of the jury. 
This court, in the case of Glaria v. Washington South¬ 
ern R. Co., 30 App. D. C. 559, said: ‘A motion to direct 
a verdict is an admission of every fact in evidence, and 
of every inference reasonably deducible therefrom. And 
the motion can be granted only when but one reason- 
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able view can be taken from the evidence and the con¬ 
clusions therefrom, and that view is utterly opposed to 
the plaintiffs right to recover in the case.’ The rule 
more generally followed is that ‘it is only where all 
reasonable men can draw but one inference from the 
undisputed facts that the question to be determined is 
one of law for the court/ These narrow restrictions 
apply where the court has before it the whole case. 
Even less latitude is allowed where the jury are per¬ 
emptorily instructed at the conclusion of the plaintiff’s 
affirmative case, than where such an instruction is given 
when all the evidence of the parties is before the court.” 

Catholic University v. Waggaman, 32 App. D. C. 
307, 320, cited with approval in Terminal Taxi¬ 
cab Co., 54 App. D. C. 357, 298 Fed. 679. 

“The rule in the federal courts in relation to the 
right of the court to withdraw a case from the jury is 
that whenever the evidence is clearly such that if a ver¬ 
dict were rendered for one of the parties the other 
would be entitled to a new trial, it is the duty of the 
judge to direct the jury to find according to the views 
of the court. Penna. R. Co. v. Chamberlain, 288 U. S. 
333,343,53 S. Ct. 391, 77 L. Ed. 819. On the other hand, 
it is also the rule that on a question as to the existence 
of negligence, if the facts are such that fair-minded 
men might honestly draw different conclusions from 
them, the question is not one of law but of fact to be 
settled by the jury. Gunning v. Coolev, 281 U. S. 90, 
94, 50 S. Ct. 231, 74 L. Ed. 720.” 

Ferreyros v. Fox Theatres Corp., 63 App. D. C. 3, 
68 F. (2d) 575. 

Justice Miller in Tobin v. Penna. R. Co., 69 App. D. C. 

262, 263, 100 F. 2d 435, stated the rule as follows: 

“The rule applicable in the District of Columbia on a 
motion for a directed verdict in an action founded up¬ 
on negligence, is that the evidence must be construed 
most favorably to the plaintiff; to this end he is en¬ 
titled to the full effect of every legitimate inference 
therefrom; if upon the evidence, so considered, rea¬ 
sonable men might differ, the case should go to the 
jury.” 




10 


Chief Justice Groner, in Boaze v. Windridge & Handy, 70 
App. D. C. 24, 102 F. 2d 628, defines the rule to like effect, 
citing Gunning v. Cooley, supra. 

In the recent case (November, 1942) of Bell v. Brown, 
70 Wash. Law Reporter, 884 the court said: 

“Although the evidence in the case preponderates 
strongly against appellant, it was sufficient to require 
that the case go to the jury under the well-established 
rule that if there is sufficient evidence upon which, when 
construed most favorably to the person upon whom the 
onus of proof is imposed, reasonable and fair-minded 
men, properly instructed as to the law, could find a ver¬ 
dict in his favor, then the question is not one of law 
but of fact to be settled by the jury.” 

Conclusion. 

The trial court, in directing the jury to return a verdict 
for the defendant said: 

“He (the defendant) stopped his car and his car was 
standing still and it was run into by another car. I 
think the plaintiffs have simply sued the wrong per¬ 
son” (Appellants’ App. 38). 

The fact that the defendant stopped his automobile on 
the paved portion of a crowded and much used highway at 
a time of day when cars were coming and going at frequent 
intervals, and thereby blocking traffic might have been suf¬ 
ficient reason for the jury to hold that he was negligent and 
by his negligence contributed to plaintiffs’ injury. Many 
States and cities have statutes and regulations prohibiting 
the parking of automobiles on the paved portions of the 
highway, and out in the streets. 

“One who desires to stop his vehicle * * * on a street 
or highway is under a duty to see that he selects a suit¬ 
able place where his vehicle will not constitute an ob¬ 
struction of the highway or a source of danger to other 
users of the highway. * * # The operator should place 
his car as much out of the line of travel as possible, as 
near as is reasonably practicable to the side of the 
highway, and off the main portion of the highway when 
this may be done. Thus, where a highway consists of 
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a main central portion with unpaved strips on either 
side, he should ordinarily place his vehicle on the un¬ 
paved portion and outside of the paved portion.” 42 
C. J. 1007, Sec. 736, notes and cases. 

Dare v. Boss, 111 Or. 190, 224 P. 646. 

Joseph v. Schwartz, 128 Wash. 634, 224 P. 5. 

Empey v. Thurston, 29 Ont. N. W., 228,1 Dom LR 
289. 

The jury would have had a right to have concluded that 
defendant should, in the face of apparent danger, have 
been more careful to comply with the law of the road and 
not stop his automobile well on the paved portion and there¬ 
by become a hazard to all traffic. This is especially true 
when it is shown by the evidence that there was a strip of 
improved road adjoining the highway on his side of the 
same, that was 7 or 8 feet wide in addition to the pavement 
on which he could have safely driven on and stopped. Had 
he done this instead of stopping out in the highway the 
other car would have had room to safely pass and there 
would have been no collision and no injury to plaintiffs. 

Plaintiffs respectfully submit that it was error for the 
court to direct a verdict for the defendant, and these cases 
should be reversed and a new trial granted. 

Respectfully submitted, 

JEFF BUSBY, 

Attorney for Appellants , 
918 F Street, N. W., 
Washington, D. C. 
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APPENDIX, 

IN' THE 

United States Court of Appeals 

foe the District op Columbia. 


Lillian Gatton, 

Appellant , 

vs. 


Gibbons Cullins, 

Appellee. 

Sarah Morgan, 

Appellant , 

vs. 


Gibbons Cullins, 

Appellee. 


Case No. 8385. 


Case No. 8386. 


(Consolidated on appeal for purpose of printing brief, 
appendices, argument and decision.) 

3 Complaint for Damages Caused by Automobile 

Collision. 

1. The plaintiff, Lillian Gatton, is a resident of the Dis¬ 
trict of Columbia, her address being 212 10th Street, S. E., 
Washington, D. C. 

The defendant, Gibbons Cullins, is a resident of the Dis¬ 
trict of Columbia, his address being 506 7th Street, S. W., 
Washington, D. C. 

3. On September 22, 1040, while plaintiff was a passen¬ 
ger in the automobile of defendant while he was operating 
said automobile on a public highway in the State of Mary- 
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land between Camp Springs and Clinton, which is known as 
State Highway No. 5, and as Brandywine Road, defendant 
negligently drove his automobile so that he had a headon 
collision with another automobile which was coming meet¬ 
ing him on same, and as a result of said collision plaintiff 
was badly injured and damaged. 

4. Defendant was especially negligent in driving his au¬ 
tomobile on said road the paved surface of which is 19 feet 
wide and on the side of the said road on which defendant 
was driving there is an additional dirt shoulder 5 feet wide 
which was well improved and safe for driving, yet defend¬ 
ant failed and refused to give any of the paved portion of 
the highway or to drive on the dirt shoulder of the highway 
although he had plenty of time to do so to avoid a collision 
after he saw the oncoming automobile, but instead of acting 
with reasonable care for the safety of plaintiff, he, the de¬ 
fendant negligently remained in the way of the oncoming 

automobile, reached down and turned off the ignition 
4 switch of his automobile and stopped the same there¬ 
by blocking the passage of the oncoming automobile 
and thereby causing a headon collision between the auto¬ 
mobile of defendant and the one he was meeting, because of 
which collision plaintiff was greatly injured. 

5. Plaintiff was in no way negligent and contributed in 
no way to said collision or to the cause thereof, and was in 
no way the contributor to the cause of her said damages. 

6. As a result of said collision plaintiff was thrown vio¬ 
lently in the automobile of defendant and against parts 
thereof so that she sustained cuts on the head, a cut and in¬ 
jured leg, was bruised and permanently injured, suffered 
great pain of body and mind, incurred hospital expenses to 
the amount of $34.50, doctor bills to the amount of $100.00, 
and continues under the care and treatment of a physician, 
her injuries being permanent from which there is no hope 
of recoverv. 

w 
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Wherefore, plaintiff demands judgment against the de¬ 
fendant in the sum of ten thousand ($10,000) dollars, and 
costs. 

JEFF BUSBY, 

Attorney for Plaintiff, 

918 F Street, N. W., 
Washington, D. C. 

(Filed February 17, 1941. Charles E. Stewart, Clerk.) 


5 Answer. 

First Defense. 

1. The defendant admits the allegations of paragraphs 1 
and 2 of the complaint herein, and further admits that on 
September 22, 1940, the plaintiff was a passenger in an au¬ 
tomobile operated by the defendant on a public highway in 
the State of Maryland between Camp Springs and Clinton, 
and that on said day a collision occurred between defend¬ 
ant’s automobile and an automobile operated by one Joseph 
Hook. 

2. The defendant has no knowledge or information there¬ 
of sufficient to form a belief concerning the injuries alleged 
to have been sustained by the plaintiff. 

3. The defendant denies each and every allegation con¬ 
tained in said complaint not expressly admitted in this an¬ 
swer. 

Second Defense. 

1. At the time and place set forth in the complaint here¬ 
in the defendant was operating his said automobile in a 
careful and prudent manner, on the right side of the road, at 
a lawful rate of speed and in all respects in compliance with 
the motor vehicle code then and there in force at law in the 
State of Maryland. 
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2. The collision between defendant’s said auto- 
6 mobile and the automobile operated by one Joseph 
Hook was not caused by the negligence of the de¬ 
fendant, but was caused solely by and through the act, fault 
or negligence of the said Joseph Hook, or by the act, fault 
or negligence of the driver of a certain automobile attempt¬ 
ing to pass the said automobile operated by the said Joseph 
Hook, or by the act,, fault or negligence of the said Joseph 
Hook and the said other driver. 

HOGAN & HARTSOX, 

By Edmund L. Jones, 
Arthur J. Phelan, 
George Monk, 

Attorneys for Defendant. 


7 Amendment to Answer. 

Third Defense. 

At the time of the collision aforesaid, the defendant was 
operating the automobile in which plaintiff was riding, as 
the agent, servant or employee of said plaintiff, and any 
negligence on his part would therefore be imputable to said 
plaintiff barring recovery in this case. 

HOGAN & HARTSON, 

By Edmund L. Jones, 
Howard Boyd, 

Attorneys for Defendant. 
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8 IN THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 


Lillian Gatton, 
vs. 

Gibbons Cullins, 


Plaintiff y 


Defendant. 


r Civil No. 10234. 


Verdict and Judgment. 

This cause came on for hearing on the 26th day of June, 
1942 before the Court and a jury of good and lawful per¬ 
sons of this district, to-wit: (Names of jurors omitted.) 
• * • who, after having been duly sworn well and truly to 
try the issues between Lillian Gatton, plaintiff and Gibbons 
Cullins, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oaths say this 29th 
day of June, 1942, that they find for the defendant against 
the plaintiff, by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, and that said defendant go hence without day, 
and for nothing be held, and recover of plaintiff his costs 
of defense. 

CHARLES E. STEWART, Clerk 
By R. Page Belew, Clerk. 

By direction of 
Justice Jennings Bailey. 

(Filed June 29, 1942. Charles E. Stewart, Clerk.) 

(The pleadings in Morgan v. Cullins, consolidated with 
Gatton v. Cullins, which are practically identical in so far 
as necessary to determine this appeal are not repeated in 
this Appendix, but are set out (Tr. 94 to 99) in the record.) 
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13 MBS. LILLIAN GATTON, was called as a witness 
in her own behalf: 

Direct Examination, by Mr. Busby: 

Q. Please state your name to the Court and jury. A. 
Lillian Gatton. 

• # • • • 

14 Q. Do you remember the morning of September 
22,1940? A. I do. 

Q. Do you remember what day of the week it was? 
A. Sunday. 

Q. Did you see Mr. Gibbons Cullins that morning? A. 
I did. 

Q. What time in the morning did you see him? A. 
Around 9 o ’clock. 

Q. Where did you see him? A. At the house. 

• • • • • 

15 Q. Then, after that time, did you start anywhere 
from your home? A. We did. 

Q. Where did you start? A. In Maryland. 

Q. To whose home? A. To my aunt. 

• • • • • 

16 Q. How were you traveling? A. In Mr. Cullins * 
car. 

Q. What kind of car was it? A. Ford. 

• • • • • 

Q. Who all were along? A. Mr. Cullins, Mrs. Hill, my¬ 
self, and my mother. 

Q. Who was sitting on the front seat? A. Mrs. Hill 
and Mr. Cullins. 

Q. Who was driving the car? A. Mr. Cullins. 

Q. Who was sitting on the rear seat? A. My mother 
and myself. 

• • • • • 

Q. Which side of the car were you sitting on? A. On 
the right-hand side. 

• * • • • 
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17 Q. Was that a clear day or a cloudy day, or what 
kind of a day was it? A. It was very clear; a very 

pretty day. 

Q. Now, in the opening statement something was said 
about your telephoning Mr. Cullins to come over there. 
A. No. I didn’t telephone him. He came over to the 
house. I had been sick at one time and he said if I 
wanted to go into the country he and Mrs. Hill would 
take me in the country, and we made arrangements to go 
that day. 

• • • • • 

18 Q. Who suggested it? A. It was all of us sug¬ 
gesting it, I suppose. Mrs. Hill said she and Mr. 

Cullins would take me in the country the next time I 
wanted to go. 

• • • • • 

Q. All right. Now, after you started down this road 
through Camp Springs, what if anything happened to the 

car and the occupants of the car in which you were riding? 

• • • • • 

A. Well, one thing I know, we were going along about 
35 miles an hour. So far as a yellow car is concerned, 
or anything, I never saw one. I never knew there was 
so many cars in the accident. The only time I saw a car 
was when he went past us, and I never paid any attention 
until I saw this car being pulled out in the road, the one 
that struck us. It pulled out in the road and went across 
the road and uprighted itself and came back to us and met 
us and there is where the accident happened, but I 

19 never saw so many cars. I never saw any other cars 
at all. 

Q. Was there a car immediately in front of you? A. 
I don’t think there was any car in front of us. I thought 
we were the only one that was there. 

Q. Did anyone obscure your view from seeing the 
car? A. No, none. I could see the road well, and you 
know you could see—when I noticed, I know there wasn’t 
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any car at all. The only thing I saw was this car being- 
saw the accident np above, I guess somewhere around 150 
feet ahead of us. It pulled out and went across the road 
like he was going into the woods. Instead of that he up- 
righted his car and came down. Mr. Cullins, I think, saw 
the accident at the same time and he slowed his car down 
and cut his switch off and set in the road. 

Q. Was this car that struck you wobbling as it was 
running? A. When it was across the road it was wob¬ 
bling, but when it got to us it didn’t look like it was doing 
very much wobbling. 

Q. Were there any cars on the east or the other side 
of the road? A. There was, coming toward Washington. 

Q. What did Mr. Cullins do to try to avoid the accident, 
if anything? A. Nothing that I could see, only to slow 
down. He slowed down, and, as I say, he cut the switch 
off the car and left us sitting there. 

20 Q. When you first saw this car, or these cars down 
the road before the second car righted itself, which 
did the side-swiping, how long was it then before that car 
came on up to where Mr. Cullins was? A. I wouldn’t 
like to say because I don’t know exactly how long it was, 
but it wasn’t—oh, I couldn’t say how long it was, but it 
was long enough for me to see what was going to happen, 
and I knew we were going to get hit because we were sitting 
in the road. 

Q. At the time you first noticed these cars down the 
road, which you say were 100 or 150 feet—did you say? 
A. Yes. 

Q. How fast was Mr. Cullins traveling at that time? 
A. Well, as I say, he slowed down. As soon as he saw 
it he commenced to slow down and before the car struck 
us he had stopped and cut off his switch. 

Q. My question is, if you can tell me: How fast was he 
going at the time he first saw the car? A. Oh, I would 
say between 35 and 40 miles an hour when he first saw the 
car. 

• • • • • 
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21 Q. Did you see any cars in front of this Hook car 

that struck you, that passed you? A. I did not. 

• • • • • 

Q. Were there any other cars in any difficulty with 
your car? A. Not that I know of. I never noticed any 
other car. 

Q. Did you see any car strike Mr. Moore’s car, the 
car that was coming meeting you? A. Was Mr. Moore 
the one that struck us? I never saw anyone that ran 
into us. I did see the one that hooked this fellow and he 
went right on and never stopped. 

Q. Was the one that hooked the other car going the 
way you were or the other way? A. He was going the 
way we were, the one that never stopped. 

Q. No cars stopped there when the accident occurred? 

A. Nobody stopped immediately. 

• • • • • 

22 Q. What went with all these other cars? A. What 
cars; the ones that were going to Washington? 

Q. Yes, and the other way, too. A. As I say, I never 
saw any cars at all only the one that ran into us. I never 
saw Hook’s car at all or Mr. Moore’s car at all. 

Q. What I am getting at is, were any of these supposed 
injured cars stopped and remain there? A. I never saw 
nobody only when he run into us. 

Q. Where did the car strike Mr. Cullins’ car? A. It 
was a head-on collision. 

Q. What part of the car did it hit, if you know? A. 
The best I can say would be the radiator. Of course, on 
the left-hand side, more, but it didn’t hit direct. 

Q. Would that be on the driver’s side or the other 
side of the car? A. It was on the driver’s side. 

Q. Did you notice the ground there where the car stop¬ 
ped? A. Yes, I noticed the ground. 

Q. When you got out, where did you get out of the car? 
A. I got out on the right-hand side, on this side (illus¬ 
trating). 
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Q. Just wliat happened, in detail, after you were struck? 
A. Well, it seems as if when we were struck nobody 
stopped. Everybody pulled out and went oil Mr. 

23 Cullins and Mrs. Hill were both unconscious at the 
time; and, of course, I commenced to holler, “Would 

somebody please come and help us,” because I knew Mr. 
Cullins was unconscious and I knew Miss Hill was un¬ 
conscious, but nobody stopped. Everybody pulled out 

and went on as I could see. 

• • • • • 

24 Q. About what distance, if you know, was the 
Cullins car from the right-hand side of the pavement? A. 
Well, I don’t know exactly, but I know he was on the pave¬ 
ment and I know that there was room—I will say 5 or 6 
feet from the— 

Q. (Interposing) What kind of room do you speak of? 
What was the condition of the road there? A. Well, 
there was room for all of us to get around, walk around 
on that side of the road, on the right side of the road, and 
there was nothing to stop us from walking around there. 

Q. Were there any objects near by? A. Nothing but 
mail boxes, paper boxes, and so forth and so on. 

Q. Have you seen that place since that time? A. Yes. 
Q. Did you see any ditch or any elevation? Just 
describe that side of the road. A. I never saw any 

25 ditch to amount to anything, not anything. 

• • • • • 

26 Q. I hand you a photograph (referring to photo¬ 
graph submitted by Mr. Boyd). Do you need glasses? 

• • • • • 

Q. Do you recognize the location of this part of the 

road from this photograph? A. Yes. 

• • • • • 

The Court: Will you come to the bench? 

• • • • • 

The Court: Will counsel stipulate that the acci¬ 
dent occurred in the neighborhood of two mail 
boxes? 
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Mr. Busby: Yes. 

Mr. Boyd: I have no objection for him to ex¬ 
plain that to the witness. 

The Court: Very well. 

(The following proceedings were in the hearing 
of the jury.) 

27 By Mr. Busby: 

Q. Mrs. Gatton, it has been agreed that the acci¬ 
dent occurred in the vicinity of these mail boxes. A. Yes; 
down below there, because I had to walk back to the 
mail boxes when I got out of the car. 

Q. Did you see the width of the road there at the time? 
A. I didn’t particularly notice the road, but I know it 
was right much there. 

Q. When you got out of the car how far were you 

from the mail boxes? 

• • • • • 

Q. About how many feet? A. I guess about 7 or 8 
feet. 

Q. About how many feet from the mail boxes were you? 
A. I should say about 10 feet, somewheres along there. 
I know I did get out of the car and walk back to the 
mail boxes. 

Q. How much room was there between the car and 
the right-hand edge of the road that could have been used 
for driving past? 

• • » • • 

Q. I will ask you if you know. Did you make any ob¬ 
servation then or later as to that? A. Later. I didn’t 
make so much then. 

Q. At the time you made your observations had 

28 there been any change in the road? A. Not to my 

knowledge there had not been. 

• • • • • 

Q. Did you see any ditches on the side of the road there? 

A. I did not. 
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Mr. Busby: I offer this photograph, your Honor, 
subject to the testimony given. 

The Court: Very well. 

Mr. Boyd: No objection. 

(A photograph was thereupon marked Plaintiffs’ 
Exhibit No. 1.) 

•By Mr. Busby: 

Q. Now, I will ask you to put this pencil at about the 
point you say the accident occurred. A. Right around 
in there (indicating on photograph). 

The Court: Make a mark there. 

The Witness: Around there (indicating). 

Mr. Boyd: You had better use a pen. It will 
not show with a pencil. 

The Witness (marking on photograph): Right 
in there. 

By Mr. Busby: 

Q. Right around there (indicating) ? A. Yes. I know 
I remember it was there because I walked over to these 
mail boxes and held myself up on them. That is the reason 

I remember that so accurately. 

• # • • • 

29 Q. If you received any injuries in this accident 
will you tell the jury what they were? A. Well, I 

had a cut head, a hurt chest, and a punctured leg. 

• • • • • 

30 Q. Where did they take you? A. To Providence 
Hospital. 

Q. Were you unconscious at any time during the acci¬ 
dent? A. No. I could walk around after the accident 
for quite a while, but when I got to the hospital I couldn’t 
make a step. I couldn’t even get out of the car. They 

had to get a wheel chair to get me out. 

• • • • • 

Q. How long did you remain in the hospital? A. Five 
days. 

• • • • • 
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The Court: Will counsel step to the bench? 

(The following proceedings were had at the bench, 
out of hearing of the jury:) 

The Court: My present impression of this case 
is that I have very serious doubt as to liability; and 
I would suggest, then, that you confine the testi- 

31 mony first to those questions, and then if we go 
any further, you can recall the witnesses on this 
question of injury, if that is agreeable. 

Mr. Busby: Yes, that is agreeable. 

Mr. Boyd: That is agreeable to me. It might 
save time. 

(The following proceedings were had in the hear¬ 
ing of the jury:) 

Mr. Busby: I will proceed and ask your Honor’s 
indulgence along the line suggested. 

Q. What if anything did Mr. Cullins do with the key 
that he had in the car? A. What do you mean; the one 
he cut the switch off with? 

Q. Yes. A. That I don’t know. 

Q. Did he pull to the right or left after he saw the car? 
A. He never pulled at all. It will say he tried to slow 
down. He never pulled either way. He just tried to slow 
down and when he did slow down he cut the switch off. 

Q. I believe I have asked you about how much room 
there was over to the right. A. Yes. 

The Court: I don’t think that question was 
answered. It was asked in such a way that I ex¬ 
cluded it. 

Mr. Busby: Yes. 

The Court: I think you can ask how far the 
level surface extended, if she knows; how far be- 

32 yond the paved portion of the road. 

• • • • • 

Q. How far from his position, where he stopped the 
car, was it over to where the ground was level and before 
there would have been any obstruction to him driving 
the car to the right? A. Well, I don’t think— 
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Q. (Interposing) Estimate it in feet as best you can. 
A. I would 5 or 6 feet, maybe more. 

Q. Did you observe the distance between the paved 
portion of the road and the level portion, where there was 
any obstruction to the right of his car, later? A. Later 
I did, yes. 

Q. Did you make any estimate, or come to any conclu¬ 
sion, as to the distance of that level section from the 
paved portion of the road? A. I think there was about 
7 or 8 feet. 

33 By Mr. Boyd: 

Q. Are you referring to the dirt area, Mrs. Gat- 
ton? A. Yes. 

By Mr. Busby: 

Q. You say 7 or 8 feet? A. Yes. 

Q. I will ask you to observe this picture again. Do you 
see any ditch through there on that side by the mail boxes? 
A. (Examining photograph) No, I don’t. I don’t see 
any ditches. I see a little bank there. 

The Court: Let me see that again. 

Mr. Busby: Yes. 

The Witness: I don’t see any ditch there. 

The Court (examining photograph): Very well, 
proceed. 

By Mr. Busby: 

Q. Did you say anything to Mr. Cullins about how he 
drove at the time the accident occurred? A. No, sir, I 
didn’t. 

Q. Did your mother say anything to him? A. No, she 
didn’t. 

Q. Was there anything that you saw that prevented him 
from pulling to the right or getting more to the right? 

Mr. Boyd: I object to that, if the Court please. 

The Court: I overrule the objection. 

A. No. 
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34 By Mr. Busby: 

Q. Bid anybody interfere with the wheel or the 

handling of the car! A. No, nobody did. 

* • * • * 

The Court: I say, the only question is whether or 
not there is any liability. The question of damages 
can be taken up later. 

Mr. Busby: I will do that, but I want to put in 
this other testimony after he has finished. 

The Court: Let him finish his cross-examination, 
and if you have any other witnesses as to the cause 
of the accident, you may put them on. 

Mr. Busby: Yes. And after that, of course, I 
will have to go further into the question of damages, 
as suggested. Should I defer that! 

The Court: Defer that. My idea is this: that if I 
find there is no liability on the facts, then I will di¬ 
rect a verdict for the defendant. If I find that it 
should go to the jury, then you may proceed on the 

question of damages. 

• # * • • 

35 CROSS EXAMINATION by Mr. Boyd: 

• • * * • 

Q. When you think back don’t you remember that it was 
a fact that you called Mr. Cullins and told him that you and 
Mrs. Morgan wanted to go down to Leonardtown, or wanted 
to visit Mrs. Morgan’s sister! A. We never called him. 
We talked to Mr. Cullins there. 

Q. You did ask him if he would not take you down 
there! A. I don’t know that I specially asked him. He 
certainly offered his services at any time I wanted to go 
down, that he would take me. 

Q. You and Mrs. Morgan wanted to go! A. Yes. 

Q. And you accepted his invitation or services 

36 when you wanted to take such a ride! A. Yes. 

Q. You left Washington on this day. It was Sun¬ 
day, wasn’t it! A. Yes. 
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Q. It was a nice sunshiny day? A. Yes. 

Q. You were not in a hurry to get to any place? A. No. 

Q. You had no fixed time when you had to be down 
at Leonardtown? A. No. 

Q. And as Mr. Cullins drove along, I think you told us 
as he approached this scene he was going about 30 or 35 
miles an hour. Is that what you told us? A. I said some¬ 
where between 35 and 40 miles an hour. 

Q. And you were visiting with your mother in the back 
seat? A. Yes. I was sitting there with her, yes. 

Q. You had no occasion to watch the road. I think you 
told us you gave Mr. Cullins no admonition as to how to 
drive the car. A. No. 

Q. You were paying no particular attention to its 
37 operation, were you? A. Well, I differ with you 
there, because I always notice ahead. I never notice 
behind or this side of me (indicating), but I always look 
ahead to see what is going on. 

Q. As you approached this accident were you looking 
ahead? 

• • • • • 

A. I suppose so. I heard this noise and it made me 
look up. 

Q. And had there been an automobile proceeding the 
same direction in which you were traveling and imme¬ 
diately ahead of you, you would have seen it ? A. It seems 
to me I would have. 

Q. But you don’t recall seeing such a car? A. No. 

Q. I think you told us, Mrs. Gatton, that you did see a 
collision between an automobile going toward Washington 
and another car going toward Leonardtown. A. As I told 
you, I saw this one when he kind of hooked the other fel¬ 
low, this Dodge, the one that struck us, and that is what 
made me pay attention, is when that car hooked this other 
one. He went on and never stopped. 

Q. Was that before the collision occurred in which you 
were involved? There was another collision ahead 
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38 of you? A. There was someone which hung this 
Dodge car. 

Q. And this man you say that hung the Dodge car was 
in an automobile that was traveling toward Leonardtown? 
A. Yes, sir. 

Q. So that there was a car ahead of you going toward 
Leonardtown? A. This one who passed us had got out 
of line and passed Mr. Cullins’ car. 

Q. But there was an automobile ahead of you, though 
to answer my question, going in the direction of Leonard¬ 
town? A. I didn’t see it. I didn’t pay any attention to 
that car. 

Q. You just told us you saw a car going in the direction 
of Leonardtown which hooked a car. A. No, I didn’t see 
him pull out of line and pass Mr. Cullins, but when I looked 
up again this car had hung this Dodge car. 

Q. So that an automobile going in the direction of 
Leonardtown and ahead of you did collide with this Dodge 
automobile driven by young Hook ? A. I don’t know who it 
was driven by. 

Q. It was driven by somebody who was going in the di¬ 
rection of the District of Columbia? A. Yes. 

Q. I thought you told us when you heard that 

39 crash and looked up those two cars that were then 
in collision were about 150 feet ahead of you. A. I 

would say around 150 feet. 

Q. And after that, that is, after the collision which was 
150 feet ahead of you, Mr. Cullins was still going about 35 
or 40 miles an hour at that time. After that collision, this 
Dodge started across the road in this direction, didn’t it 
(indicating on diagram)? (The side of the road on which 
mail boxes are pictured in Plaintiffs’ Exhibit I.) A. It 
started straight across the road; not so much diagonal as 
that. It came across the road. 

Q. Let me interrupt you just for a minute. We have 
agreed that the automobiles were going along here and the 
mail and newspaper boxes were up here (indicating on 
diagram). A. Yes. 
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Q. So that when the Dodge came across the road it must 
have been some place up in this neighborhood, here, of the 

mail and newspaper boxes, must it not? 

• • • * * 

A. It wasn’t that far up. 

» • • * # 

Q. Some place dowm in here, would you say? A. 
Down in there. 

40 Q. And about 150 feet from you? A. I said some- 
wheres around there. 

Q. Could you give us any estimate of the speed at which 
this Dodge was traveling? A. No, I couldn’t. 

Q. It was moving along, though? A. Oh, yes. 

Q. And it collided with your car with considerable 
force, didn’t it? A. I suppose it did. 

Q. There w*as a very violent impact between the two 
cars? A. Yes, a violent impact. 

Q. I think you told us Mr. Cullins came to a stop or was 
almost stopped at the time the cars collided. A. It had 
stopped. 

Q. So that the force of the impact came entirely from 

the speed at which this Dodge was traveling? 

• * • • • 

A. Yes. 

• • • • • 

Q. When this impact occurred 150 feet ahead of you, 
did I understand you to say that the Dodge came 

41 almost diagonally across the road? A. About 
like that (illustrating). 

Q. Would you say about like that (indicating on dia¬ 
gram) ? A. About like that, yes, and uprighted itself. 

Q. It was headed directly for the woods over here (in¬ 
dicating woods shown on diagram to right of road looking 
in direction defendant was travelling) ? A. Yes. 

Q. There were some woods over here? A. Yes. 

Q. And it was— 
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Mr. Busby: I don’t want to interrupt, but I do 
object to the manner of cross-examination because 
the witness does not have time to express herself. 

Mr. Boyd: I don’t mean to cut her off. 

Mr. Busby: She does not have time to answer in 
this running fire of cross-examination. 

The Court: It is rather fast. 

Mr. Boyd: I will slow it down. 

Mr. Busby: I do not mean to interrupt counsel, 
but I don’t think the jury should be deprived of her 
answers. 

Mr. Boyd: I want the jury to understand her an¬ 
swers, too, Mr. Busby. 

By Mr. Boyd: 

Q. Now, Mrs. Gatton, I think you told us that when 
the car ahead of you came into collision with this 
42 Dodge, 150 feet ahead of you, the Dodge then cut 
across the road, and I think you said almost dia¬ 
gonally in the direction of the woods. A. Yes. 

Q. And then just before it left the road, was it, it 
managed to right itself? A. Yes. 

Q. If you let this solid line represent the edge of the 
paved portion of the road and this dotted line on the out¬ 
side represent the edge of the dirt shoulder (indicating on 
diagram) would you say that the Dodge got on the dirt 
shoulder or did it right itself just directly before it got to 
the dirt shoulder? A. Well, I would say it got on the dirt 
shoulder and then came back to the pavement again. 

Q. So that the Dodge got all the way over onto the dirt 
shoulder? A. Yes. 

Q. And then managed to right itself and then it came 
directly up the road, this way (indicating)? A. Yes. 

Q. And in the meantime I think you have told us Mr. 
Cullins had applied his brakes and came almost to a stop 
or had stopped, and that at that instant this Dodge, which 
had come all the way across the road and onto the dirt 
shoulder on the right-hand side of the road and then righted 
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itself and was proceeding in the direction of the Dis- 

43 trict of Columbia, at that instant the two cars came 
together? A. Yes. 

Q. Mr. Cullins at that time was entirely on the right- 
hand side of the road? A. Yes. 

Q. And you have put this mark on the picture here. You 
have put it on the right-hand side of the road; that is, Mr. 
Cullins’ right-hand side, and that is the point where the 
two cars came together? A. Uh-huh. 

Q. Do I understand, Mrs. Gatton, that you had been out 
to this scene since the time of the accident? A. Yes. 

Q. Did you look at the physical condition that is pic¬ 
tured there? A. Yes. 

Q. You went out for the purpose of appraising your¬ 
self of the facts? A. Yes, I did. 

Q. And you went out because your recollection about 
that situation later on was none too clear? A. No, not 
at that time, I don’t think none would be too clear, at that 
time. 

Q. Of course, you had suffered a harrowing experience. 
A. Certainly. 

44 Q. And your recollection of what took place is 
none too clear and was not too clear, so you went out 

to this scene to see exactly what it looked like? A. Yes. 

Q. Did you measure the distance between the edge of 
the paved portion of the road and the posts which held the 
mail boxes and newspaper boxes there? A. Yes. 

Q. You measured it? A. Yes. 

Q. How did you measure it? A. With a measure. 

Q. You had a yardstick? A. It was. 

Q. Who was with you on this occasion? A. My hus¬ 
band. 

# • • • • 

Q. Well, did you record your measurements? A. What 
do you mean? 

Q. Did you write them down? A. No. 

Q. Did you make a mental note of them? A. I 
did. 


45 
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Q. What was the distance from the edge of the road to 
the post of the mail box? A. About 7 feet. 

Q. About 7 feet, and that was by actual measurement? 
A. Certainly. 

• t • • • 

Q. And the scene shown there in the photograph, to the 
best of your knowledge, is exactly the way it was on the 
day of the accident? A. To the best of my knowledge, yes. 

Q. When you were out there on the occasion you have 
just mentioned to measure this distance, did you walk over 
to the edge of the dirt shoulder to see whether or not there 
is a drop, a ditch there of about 4 or 5 feet depth? A. I 
didn’t see that ditch. 

Q. Did you look for it? A. I didn’t specially 
46 look for it, but I certainly didn’t see any ditch there 
that was 4 or 5 feet deep. 

Q. Let me show you another photograph. This is a 
picture of the same scene with the camera looking toward 
the District-of Columbia. A. (Examining photograph) 
Yes, I think it is. 

Q. Here are these mail boxes (indicating). A. Yes. 

Q. Now, will you examine that photograph and take a 
look at this condition in it and tell me whether or not that 
refreshes your recollection as to whether or not there is a 
ditch there. A. (Examining photograph) I still don’t see 
any ditch there. 

Q. You don’t see it? A. No. 

Q. You have no recollection of it? A. No, I don’t. I 
don’t see any ditch there that would harm anybody. 

The Court: You had better identify it 

(Thereupon said photograph was marked “De¬ 
fendant’s Exhibit No. 1 for identification.”) 

The Court: May I see that? 

Mr. Boyd: This is looking toward the District of 

Columbia and here are the mail boxes. 

• * * * • 
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47 By Mr. Boyd: 

Q. Now, Mrs. Gatton, yon say that Mr. Cullins 
turned off the ignition of his automobile? A. Yes. 

Q. Did you see him turn off the ignition? A. I did. 

Q. What sort of an automobile was he driving? A. A 
1934 Ford. 

Q. Where was the ignition switch on that Ford? A. 
On the drive post. 

Q. It is on the steering column, isn’t it? A. Yes. 

Q. It is beneath the dashboard, isn’t it? A. It is on 
the post, but I saw him when he pulled it. 

Q. Isn’t it true that the steering column of that Ford 
comes out through the floor boards and up close to the 
dashboard, and there is a brace that comes down from the 
dashboard and it fastens around the steering column? A. 
That I couldn’t answer. 

Q. Isn’t it true that the ignition switch is so placed on 
that style Ford that when the driver is sitting down and 
wants to turn the ignition off he just reaches down? A. 
Yes. He did that. I saw him when he did that. 

Q. So that the ignition switch is just a little bit above 
or almost even with the driver’s knees; isn’t that 

48 correct? A. I don’t know if it is even with the 
driver’s knees or not. 

Q. When the driver sits down in the car, isn’t that 
ignition switch just about even with his knees? A. I guess 
it is. 

Q. As a matter of fact, Mrs. Gatton, Mr. Cullins was 
thrown with such force forward that the ignition switch 
went into his knee. A. He had cut the switch off, even— 

Q. (Interposing) Just answer my question. Isn’t it a 
fact that he was thrown forward and the ignition switch 
was jammed into his knee, rendering a severe injury to 
him? A. Something hurt his knee. I don’t know what it 
was. 

Q. The steering column is between his legs as he drives 
along? A. Yes. 
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Q. And between yon and the ignition switch, which is 
level with his knees, there was the back of his seat, and 
you were sitting in the back of the car? A. Yes. 

Q. So you could not sit in the back of the car and look 
over the seat and see him lean over and turn this switch? 
A. I certainly did. 

Q. And all this time you saw this car heading at you, 
directly in front of you, and you took vour eyes off 

49 that car and saw him cut the switch off? A. I know 
■when he cut the switch off the car. 

Q. You saw him do that? A. I saw him do that. 

Q. Was that immediately before the crash? A. Be¬ 
fore the crash. 

Q. Was it immediately before the crash? A. I guess it 
wasn’t very long before the crash, because when Mr. Cul- 
lins—he was unconscious afterwards—but I know that he 
cut it off before it hit. 

Q. You don’t know whether anything struck it and 
knocked it off? A. No. I saw’ Mr. Cullins when he cut that 
switch off. 

Q. Now, Mrs. Gatton, I didn't quite understand what 
you said about the distance from the right-hand edge of 
Mr. Cullins’ car after the crash and the edge of the dirt 
shoulder. What was the distance between the right-hand 
edge of his car and the edge of the shoulder? A. I don’t 
think I gave you the distance. 

Q. What is your approximation of that? I was under 
the impression you had. A. No, I don’t think I did, be¬ 
cause I don’t really know. 

Q. Were his right wheels on the dirt shoulder? A. 
No. 

50 Q. Are you sure of that? A. I am sure of it. 

Q. How far were the right wheels from the edge 

of the dirt shoulder? A. Well, I don’t know if they were 
from it, how far they were from it. I know he was not on 
the dirt shoulder, not when I got out of the car. 

Q. Mrs. Gatton, are you sure that you saw this car, the 
Dodge, before it ran, or at the time it ran into the other 
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car that was ahead of you, so that you could see the dis¬ 
tance ahead of you that it was? A. Well, that is what 
made me look up to see when X heard the noise. 

Q. You have told us you estimated that to be about 150 
feet? A. I said around that. Of course, I don’t know. 

Q. Mrs. Gatton, you know Mrs. Lorraine Greer? A. 
Ido. 

Q. Does she live in the same house with you? A. Yes, 
sir. 

Q. Take a look at that. A. I know exactly what it is. 

Q. That is your signature? A. Yes, sir. 

Q. “Mrs. Lillian R. Gatton”? A. Yes. 

51 Q. You remember you gave us that statement? 

• • • • • 

Q. You remember giving us that, and you wrote, “I have 
read these three pages and they are true.” A. They are 
not my handwriting. 

Q. That is not in your handwriting? A. That is not 

mv name. 

* 

Q. Look at it again. A. I can’t see it. 

• • • • • 

Q. And these three lines of writing, “I have read these 
three pages and they are true”— A. Yes. 

Q. Is that in your handwriting? A. Yes. 

Q. And “Mrs. Lillian R. Gatton,” is your signature? 
A. Yes, sir. 

• • • • • 

Q. Now, Mrs. Gatton, let me call your attention to 

52 the fact that this is dated 2:30, October 4, 1940. Is 
that according to your recollection about when it was 

taken, approximately three weeks after the accident? A. 
Somewhere around there. 

Q. And your recollection, of course, of the events was 
very clear at that time? A. I should think so. 

Q. Did you not then say, “I am Lillian Gatton of 212 
10th St., S. E., Washington, 47 years old, married. I am a 
housewife and have no other occupation. On September 
25,1940—” A. (Interposing) As a matter of fact, it was 
September 22nd. 
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Q. September 22,1940, wasn’t it? A. Yes. 

Q. “—at about 9:15 a. m. my cousin Gibbons Cullins of 
506 7th St. S. W. Washington called for me in his 1934 Ford 
coach to take me to my aunt’s home near Leonardtown, Md. 
I had called him the night before asking him to drive me 
there because he had offered to do it any time I told him I 
wanted to go.” 

Now, does that refresh your recollection that you did 
call him the night before? A. I never called him, I am 
sure. 

Q. You did not call him? A. No. 

Q. “With him when he came for me was Mrs. 

53 Mary Hill, 905 Va. Avenue, S. W. Washington,” who 
is the present Mrs. Cullins? A. Yes. 

Q. “WTien we started out from my home Mrs. Hill sat 
in front with Mr. Cullins who was driving. I sat in right 
rear seat and my mother, Mrs. Sarah Morgan, of 212 10th 
St. S. E., Washington, who also went along sat on the left 
rear side. We rode out the Leonardtown Pike from Wash¬ 
ington driving toward Leonardtown. When we got near 
Camp Springs, Md., Mr. Cullins was driving at a moder¬ 
ate rate of speed, about 40-45. I don’t know how wide the 
road is there. I don’t even know how many lanes wide the 
road is.” 

Do you recall at the time this statement was taken you 
did not even know how many lanes the road had at the point 
where the accident occurred? A. What do you mean? 

Q. At the time you gave us this statement, three weeks 
after the accident, you did not have any recollection even of 
how many lanes of travel were on that road, did you? A. 
What do you mean? How many cars could pass? 

Q. That is right, yes. A. I should think I would have 
known if any cars passed there. 

Q. There may have been ten lanes, but you don’t know 
how many lanes ? A. I know there was not ten lanes. 

54 Q. But do you know how many lanes there were? 
A. I suppose I would have known. 

Q. But didn’t you say, “I don’t know how wide the road 
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is there”? A. I don’t know how many inches or feet it 
was, but I do know that I saw that road. 

Q. “I don’t even know how many lanes wide the road 
is.” A. I didn’t know what he was talking about. 

Q. But you signed this? 

The Court: She said she didn’t know. 

By Mr. Boyd: 

Q. And it was because you didn’t know how many lanes 
wide the road was that you went out later and took a look 
at it, wasn’t it? A. Yes, it certainly was. 

Q. “I don’t know whether the road is straight or curved 
at the point where the accident happened.” 

At the time you gave this statement you didn’t know 
whether the road was straight or a curved road? A. No. 

Q. “Just prior to the time oft the accident all of us in 
the car were visiting with Mr. Cullins entering in. I don’t 
know whether Mr. Cullins was smoking.” A. I don’t 
know. 

55 Q. You didn’t know? A. No. 

Q. “I hadn’t been watching the road and wasn’t 
paying any attention to the road or the way Mr. Cullins was 
driving.” A. I never paid attention to the way he was 
driving. I do watch the road ahead of me. I never watch 
the road to the side of me. 

Q. When this statement was made, you said, “I hadn’t 
been watching the road and wasn’t paying any attention to 
the road;” you understood the meaning of that, didn’t 
you ? A. I understood that, yes. 

Q. It is true you were not watching the road and were 
not paying any attention to the road? A. What made me 
pay attention to it was when I heard this crash, when I 
heard this noise up ahead of me. 

Q. Prior to that time you had not been paying any at¬ 
tention to the road ? A. I had not been paying any atten¬ 
tion to the road then. 

Q. So you didn’t know whether, prior to the time you 
heard the crash, there was a car immediatelv ahead of vou 

* • w 
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or not? A. No, I didn’t. I told you I didn’t know. I 
don’t remember seeing that car ahead of us. 

Q. You were not paying any attention, so that you would 
not have known whether there was one there or not? A. I 
said I didn’t know. I don’t remember seeing that car 
ahead of me. 

56 Q. “The first indication that I had that anything 
was wrong was when I glimpsed a car coming to¬ 
ward us directly in front of us.” A. Yes. 

Q. What was the first thing that called your attention 
to the fact that you were in danger? A. When I heard the 
crash. 

Q. “I don’t know how far away from us the car was 
when I first saw it or how fast it was going.” A. I still 
say I don’t know how fast it was going. 

Q. It is your recollection that you didn’t know after 
the accident how far away this car was when you first saw 
it? A. I still say I don’t know exactly how far it was 
away. 

Q. And it is only a guess that you say 150 feet? A. I 
say 100 feet or 150 feet. 

Q. Did you say 100 or 150 feet? A. That is w T hat I said, 
and I said always. 

Q. So it was your best judgment it was some place be¬ 
tween 100 and 150 feet? A. Yes, somewhere around there. 

Q. “It seemed as though I just saw it and then imme¬ 
diately there was a crash.” A. I don’t remember him 
reading that to me. 

Q. But isn’t that the fact? A. I say, I didn’t read that. 
He read that to me. 

57 Q. Didn’t he hand it to you to read? A. Yes. 
He told me to read it. I said, “I couldn’t see.” I 

didn’t have my glasses. 

Q. And isn’t it a fact that almost immediately after you 
saw this car hurtling toward you the crash occurred? A. 
Well, I saw the car when it was going across the road. 

Q. It was just immediately before you saw it or just 
immediately after you saw it, rather, that the crash oc¬ 
curred? A. Well, it didn’t take long. 
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Q. “I have no idea how far out in the road from our 
right curb we were when the crash came, but I am sure that 
Mr. Cullins’ car was on the right side of the road. ,, A. I 
am sure of that. 

Q. You are sure that his car was entirely on his right- 
hand side of the road? A. On his right-hand side of the 
road. 

• • • • • 

58 Q. Mrs. Gatton, you have used the expression that 
the Dodge uprighted itself after it started across 
the road. Did it give you the impression that it might roll 
over? A. No. 

Q. Did it go over at a very violent angle and get into 
the soft dirt and at this point it uprighted itself? A. Yes. 

Q. Is that the expression you used? A. Yes. 

Q. Then it headed toward Washington? A. Yes. 

• • • • • 

60 RE-DIRECT EXAMINATION by Mr. Busbv: 

Q. Mrs. Gatton, I want you to further explain how 
the Dodge uprighted itself. A. I mean it caught itself 
and came back into the road again. I don’t mean it was 
ready to turn over or anything like that, but I mean it just 
got hold of itself and came back into the road. 

Q. Straightened up and came back into the road? A. 
Yes. 

Q. When you say it straightened up and came back into 
the road, how do you mean it straightened up? A. Well, 
I mean that it came across this way and it turned and came 
back up again to Mr. Cullins ’ car (illustrating). Had it 
gone on it would have gone into the woods. 

Q. Did it ever leave the road? A. No, it never left the 
road but went straight on, but when it got here (illustrat¬ 
ing) it turned. 

Q. How was it traveling when it came into Mr. Cullins? 
A. When I first saw the car it was not across the road. 

Q. Yes? A. It came to the side of the road and came 
back up. Instead of going across into the woods he turned 
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the car and came back up into the road again and met Mr. 
Cullins. 

61 Q. About how far, if you could estimate, had he 
been straightened up before he met Mr. Cullins? 
A. Well, he had straightened up quite a bit when he met 
Mr. Cullins. He was right straight up in the road. He 
was coming right on. 

Q. What prevented this Dodge from traveling on the 
righthand side of the road, if anything? A. Well, I don’t 
know, unless Mr. Cullins’ car was in the way and he couldn’t 
get by. If he had turned it around he would have gone 
across the road again. 

Q. On the right-hand side of the road the way he was 
going was there any obstruction or was it open? A. No, 
no obstruction as I could see. 

Q. Were there any other cars you could see going to¬ 
ward Washington? A. Yes, there was some cars going 
towards Washington. 

Q. Another picture has been presented to you for your 
observation and you didn’t think it as showing any part of 

the location of the accident. 

• • • • • 

Q. Do you see a road coming in there from the left? 
A. That is correct; right here (indicating). 

Q. Yes. Is that going downhill or uphill, as represent¬ 
ed by the photograph? 

• • • * * 

63 Q. In this document it states, “I am Lillian Gat- 
ton of 212 10th St., S. E., Washington * * *. On Sep¬ 
tember 25, 1940, at about 9:15 a. m. my cousin Gibbons 

Collins,” and so forth went on this trip. Is that the 

64 correct date? A. No; September 22nd. 

Q. I notice that you suggested a number of things 
that were put in here were wrong. For instance, you say 
you did not call him over the telephone the night before. 
A. I didn’t. 

• • • • * 
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Q. Who is this party that wrote this statement for you 
to sign? A. I don’t know who he is. 

Q. Where did it happen? A. At home. He said he 
came there to get the details of the accident. 

Q. Did he say why he wanted the details of the acci¬ 
dent? A. No. 

65 Q. Did you know him before that time? A. No, 
I didn’t know him. 

Q. Did you know what interest he had in the matter? 
A. Representing Mr. Cullins. 

Q. Did he say that? A. Yes. He said he wanted to 

find out about the accident and about Mr. Cullins. 

• • • • • 

Q. Have you seen him since? A. He has been to the 
house once or twice. He came there to get a report from 
Providence Hospital for us, and he came there to get Mr. 
Cullins to decide something; I don’t know what. 

Q. Did you know his name? A. No, I didn’t. 

Q. Did he tell you his name at the time? A. If he did 
I just can’t recall. 

Q. Who is this party who signed down here (indicat¬ 
ing) ? A. Lorraine, my daughter. 

Q. It doesn’t say as a witness, I believe. Do you know 
why she witnessed it? A. Because he asked her to. He 

said he wanted to get the full details of the accident. 

• • . • • • 

66 RE-CROSS EXAMINATION by Mr. Boyd: 

Q. I understood you to say, Mrs. Gatton, that when the 
Dodge straightened up there was no obstruction over here 
(indicating right side of road looking toward Washington, 
D. C.) to prevent it from going on that side of the road? 
A. I said there was cars going to Washington. 

Q. But Mr. Busby asked you if there was any obstruc¬ 
tion on that side of the road and I understood vour 

67 answer to be “No, sir.” A. I didn’t see anything 
except cars going to Washington. 

Q. There was no reason why this Dodge could not have 
gone back on that side of the road? A. I don’t think he 
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had a chance to go back on that side because he ran into 
Mr. Cnllins. 

Q. But there was nothing over here to prevent him from 
going on that side of the road? A. There was a line of 
cars, but I don’t know whether—(hesitating). 

Q. You don’t know whether there were any other cars 
going to Washington or not? A. No, I don’t. 

Q. There was a line of cars some place, but you don’t 
know whether there was one over here (indicating) to pre¬ 
vent him from coming back or not? A. No, I don’t. 

• • • • 

Q. I understood you to say, Mrs. Gatton, that the Dodge 
struck the left side of Mr. Cullins’ car? A. Yes, he 
did. 

68 Q. Wasn’t it a head-on collision? A. Well, it 
didn’t strike the headlight at all. It was more to 
the left side than it was to the right. 

Q. You mean that the two headlights did not come to¬ 
gether? A. No. 

Q. But the two fronts of the cars collided? A. The 
two fronts of the cars collided. 


74 MRS. SARAH MORGAN, was called as a witness 
in her own behalf * * *. 

Direct Examination by Mr. Busby: 

Q. You are Mrs. Sarah Morgan, are you? A. I am. 

Q. Where do you live, Mrs. Morgan? A. 212 Tenth 
Street. 

Q. Is that Mrs. Gatton’s home, too? A. Yes, sir. 

Q. Do you remember the 22nd of September, 1940? A. 
Very well. 

Q. Do you remember having started somewhere on that 
occasion, on that day, in an automobile? A. Ido. 

Q. Just go ahead and tell the Court and jury 

75 where you started from and what was done. A. 
Well, we started from 212 Tenth Street. I was go- 
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ing to Maryland to my sister’s, and we had an accident. I 
didn’t pay any attention to the cars when I am in a car, be¬ 
cause I just sit there on that side, but I heard Mrs. Hill say 

something that sounded excitable, and when she said that— 

• • • • * 

Q. Who was in this car, Mrs. Morgan? A. Mr. Cul- 
lins, Mrs. Hill, my daughter Mrs. Gatton, and myself—we 
four. 

• * • • • 

Q. Who was sitting on the front seat of the car? A. 
Mrs. Hill and Mr. Cullins. 

Q. What if anything attracted your attention to the 
probability of an automobile wreck? A. Mrs. Hill, when 
she said something that sounded excitable, and I 
76 raised up and looked, and I caught hold of the back of 
Mr. Cullins’ seat and pulled myself over his back 
and I seen this car coming. I looked as soon as I could 
and it w-as about a hundred feet. I had just seen it and 
then I seen Mr. Cullins when he reached down the wheel 
there and cut the switch off the car, and the car come right 
to us standing still. 

Q. What happened? A. Well, the car struck and Mr. 
Cullins w-as knocked unconscious and Mrs. Hill was knock¬ 
ed unconscious; and I was in the back—we were not knock¬ 
ed unconscious—but my leg was broken and my arm was 
broken. 

Q. What if anything did Mr. Cullins do to pull over or 

try to avoid the accident? 

• • • • • 

A. Not anything. 

• • • • • 

Q. Go ahead and tell what Mr. Cullins did. A. He 
never done anything. He just cut the switch off and left 
the car there. 

Q. Did he go straight forward or turn out? A. He 
stopped just as he was and didn’t pull off a bit. 

Q. On which side of the road, if you know, was he 
traveling? A. He was traveling south and on the 
right-hand side of the road. 
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Q. Do you know how wide that road is at that point? A. 
No, Mr. Busby, I don’t know anything about roads, because 

I never traveled that enough to know. 

• • • • • 

Q. Were you able to walk? 

• • • • • 

A. No, sir. I had a leg broken in two places.. 

• • • • • 
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CROSS 


by Mr. Boyd: 


Q. As you were seated in that car and prior to the time 
you pulled yourself up on Mr. Cullins’ back, as you have 
described, you could not possibly see the ignition switch? 
A. Yes, sir. 

Q. Even while you were seated on the back seat of the 
car ? A. No. I pulled myself up. 

Q. But before you pulled yourself up; isn’t that a fact? 
A. I don’t know. 

Q. You heard Mrs. Hill make some exclamation, some¬ 
thing like “Look at that,” and when you noticed the car 
approaching you it was about a hundred feet away? A. 
Yes, sir. 

Q. You then climbed up on Mr. Cullins’ back? A. I 
taken hold of the back seat to pull myself right up to 
him and looked over his shoulder and I seen Mr. Cul- 
79 lins cut the switch. 

Q. You looked to see what he was going to do with 
his hands ? A. I seen him when he cut the switch off. 

Q. You didn’t watch this approaching car, then? A. I 
certainlv didn’t. 

Q. But you looked to see what he was going to do ? A. 

I seen what he was going to do. 

# • • • • 
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WILLIAM JOSEPH GATTON, was called as a witness 
on behalf of the plaintiffs * * 

Direct Examination by Mr. Busby: 

Q. Please state your name in full. A. William Joseph 
Gatton. 

• • • • • 

Q. Are you Mrs. Lillian Gatton’s husband? A. Iam. 

Q. Do you remember the 22nd of September, 1940, on 
the occasion when there was an automobile wreck below 
Washington in w’hich Mrs. Gatton and Mrs. Morgan 

80 were injured? A. I do. 

Q. When did you first know about the wreck? A. 

About 12 o’clock on that day. 

• • • • • 

Q. Where did you go then? A. I went to the hospi¬ 
tal. 

Q. Whom did you see there? A. I saw my wife and 

my mother-in-law and Mr. Cullins. 

• • • • • 

Q. How long was it from that time before you were at 
the place—that you were at the place w’here this accident 
occurred? A. I am not sure whether it was 3:30 that I 
left the hospital, but about 3 o’clock I went down to where 

the accident had occurred. 

• • • • • 

81 Q. What did you see with reference to the road 
or the cars, or the wreck, or anything connected with 

it? A. There wasn’t any cars there but there w*as evi¬ 
dence of there being a collision, because dry dirt was laying 
in the road. 

Q. What was that indication? A. A lot of broken glass 
and a skid about as wide as this (illustrating) in two places, 
kind of veered to one side. 

Q. Broken glass, and anything else? A. Yes. There 
was some dry dirt down the road there and packed down 
some, but you could tell it was something else on the road 
because it was a hard-surfaced road and this loose dirt 
was on the road. 
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Q. Describe the appearance of the dirt. A. Well, it 
seemed to be a dry powdery form and it covered an area 
as big as this space in here (indicating). It had been spread 
out with other automobiles running over it. 

Q. You say there was no dirt anywhere except 

82 there? A. Not on the road. It was a hard-surfaced 
road. 

Q. What kind of a road was that, Mr. Gatton? A. It 
is a hard surface road with a little smooth cement shoulder. 

Q. I hand you a picture which has been introduced in 
evidence. Do you recognize anything as to that location by 
looking at that picture? A. (Examining picture) Yes. It 
is very much like it. 

Q. What kind of a road was in the center of this con¬ 
crete strip you described? 

* * • * # 

A. Macadam road; almost like this as shown. 

Q. Do you know how wide that road is at that point? 
A. Yes. It is 21 feet from side to side. 

Q. The picture there indicates a line down the center. 
A. Yes, it does. 

Q. Was it there at that time? A. If it was, it was very 
dim—if it was there, it was very dim. I didn’t really no¬ 
tice a line. 

Q. Did you make any measurements as to where those 

car marks were on the road? 

• • • # • 

83 Q. How long were these car marks? A. About 
8 inches. 

• # * • • 

Q. How many of them were there? A. Two. 

Q. Where were they with reference to the dirt in the 
road? A. They were right at the edge of the dirt. 

Q. Where were they with reference to the glass in the 
road? A. Right at the edge of the road. The dirt and 
glass were mixed together, what little glass there was. 
There was very little glass there. 
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Q. Did you make any measurements as to the distance 
that the car marks were from the edge of the road? A. 
From where, sir? 

84 Q. The edge of the road. A. No, I didn’t meas¬ 
ure that. It was right where this white shoulder 

and dark road met. 

Q. What do you mean by white shoulder and dark road? 
A. Say this is the piece of concrete running here and this 
is the edge next to the dark road, it was on the edge where 
the two came together, on the dark road; right near where 

they have got a black mark here (indicating). 

# * • • * 

Q. How far were the marks apart, as to width? A. I 
didn’t measure that but I would say about the width of an 
automobile. 

* * • • • 

Q. The closest one to the edge, you say, is about where 
this white line meets the dark line? A. That is right, 

but it was on the dark line. 

* • * • • 

Q. What did you go down there for? A. Just to see 
where the accident happened and to see what kind of a place 
it was. 

85 Q. Did you notice any mail boxes? A. I cer¬ 
tainly did. 

Q. What kind of ground was there off to the right 
of the road? A. A good wide dry place, gravelly shoulder. 

Q. From these mail boxes how far would you say it was 
to where these car marks and glass and dirt were? A. 
About the length of an automobile or a little farther. 

Q. Toward Washington or the other side? A. The 
other side of the mail boxes. 

Q. What was the condition there with reference to be¬ 
ing ditches or level? A. Well, there was no ditch there. 
It is absolutely perfectly level. 

Q. How about above there? A. This side of the mail 
boxes? 



37 


Q. Yes; on up the road. A. Next to Washington and 

about the length of this court-room there is a ditch. 

# • • • # 

86 Q. What was the situation from the mail boxes 
above, on down to where the wreck was! A. A good 

clear space, right level with the side of the road, and a good 
hard side road. 

Q. Another question: From the front end of this 
wreck, the inside car mark, how far was it to the center 
of the road, if you know? A. No, I wouldn’t know. I 

didn’t take any measurements of that at all. 

• • • # • 

Q. Now, from the right-hand side of the concrete 

87 strip out to where it was still level, how wide would 
you say it is, if you know? A. Off of the road? 

Q. Yes. A. About 7 feet right at that particular spot. 
Q. About 7 feet? A. About 7 feet. 

Q. Were there any obstructions in that 7 feet on that 
side? A. Absolutely none. 

Q. No ditches or trees or stumps? A. No, indeed. 
Mr. Busby: I believe that is all. 

CROSS EXAMINATION by Mr. Boyd: 

Q. Mr. Gatton, as I understand your testimony, from 
the edge of the road to the mail boxes in your estimation 
is about 7 feet? A. No, sir. 

Q. What is it? A. About 5 feet. 

Q. And you say that on the right-hand side of the road, 
on the side of the mail boxes toward the District of Col¬ 
umbia—I think if you will look here I can illustrate it bet¬ 
ter. If you will let this represent the mail boxes and 

88 the newspaper boxes that were there, as I under¬ 
stood your testimony on this side, and this is toward 

the District of Columbia, on this side of the mail boxes 
about the distance of this room from the mail boxes there 

is a ditch. A. Yes. 

• • • • • 
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Q. After yon pass the mail boxes and coming down this 
way the ditch levels out, doesn’t it? A. There is no ditch 
there. 

* • • * * 

89 The Court: I do not see any negligence at all. 
Mr. Busby: I would like to call your Honor’s atten¬ 
tion to some authorities. 

The Court: I will ask the jurors to withdraw. 

(Thereupon the jury retired from the courtroom 
and, after argument pro and con on the question of 
negligence, the following proceedings occurred): 

The Court: I am still satisfied there is no evi¬ 
dence to go to the jury. 

Recall the jury. 

(Thereupon the jury returned into open court and 
the following proceedings were had): 

The Court: Members of the jury, I am satisfied 
that there is no evidence in this case from which you 
could find that the defendant was guilty of negli¬ 
gence. He stopped his car and his car was standing 
still and it was run into by another car. I think the 
plaintiffs have simply sued the w’rong person. In¬ 
stead of suing the person guilty of negligence they 
have sued this defendant, so your verdict will be for 
the defendant. 

The Clerk: Members of the jury, as directed by 
the Court, you find in favor of the defendant in each 
of these cases, and that is your verdict, so say each 
and all of you? 

(The jury answered in the affirmative.) 

* • • • • 
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COUNTER-STATEMENT OF CASE. 

Since appellant’s statement is wanting in certain essen¬ 
tials needed to give the true picture of the automobile acci¬ 
dent out of which the present suits arose, the facts will be 
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summarized herein. The parties will be designated as plain¬ 
tiffs and defendant as they appeared below. 

The two plaintiffs, passengers in an automobile owned 
and driven by the defendant, were injured when the defen¬ 
dant’s car, entirely on the proper side of the road, was 
struck as it came to an abrupt stop in an unsuccessful at¬ 
tempt to avoid a careening automobile proceeding in the op¬ 
posite direction. 

The accident happened about ten o’clock Sunday morn¬ 
ing, September 22, 1940, as defendant was gratuitously 
driving the two plaintiff’s, his aunt and cousin, from Wash¬ 
ington to Leonardtown, Maryland. The day was clear and 
dry (6, 7,15) • 

The defendant and the occupants of his car were in no 
hurry and his automobile was being driven between 35 and 
40 miles an hour, on a hard surface, two-lane highway. (16. 
See photographs, Tr. 105,106) The hard surface portion of 
the road was estimated to be 21 feet wide. (35) The speed 
limit was 50 miles an hour. (Art. 56, Sec. 196(4), Ann. Code 
of Md.) There was a dirt shoulder upon the side of the 
road, variously estimated by the witnesses as being from 5 
feet to 8 feet wide. (14, 21, 37) The defendant was travel¬ 
ing south on the right-hand side of the road in the south¬ 
bound, that is, west lane. (32) 

The attention of the two plaintiffs, the only persons called 
as witnesses to the occurence, was attracted by the noise of 
two automobiles sideswiping each other a distance ahead of 
the defendant, variously estimated as between 100 and 150 
feet. (16, 17, 27) As a result of the sideswiping of these 
two cars, the one, identified as a Dodge, which had been 
going in the direction of Washington and therefore ap¬ 
proaching the defendant’s car, was thrown out of control, 
swerved from the proper lane for northbound traffic, headed 
diagonally westward across the road in front of defendant’s 
car toward the woods on defendant’s right, reached a point 

* All such references are to pages of the record reproduced in appendix to 
appellants’ brief. 
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on the dirt shoulder to the defendant’s right, when it 
“righted” itself, and swerved back on to the pavement 
again, and headed northward in the lane intended for south¬ 
bound traffic, and collided practically head-on with the de¬ 
fendant’s car. (7, 9,18,19, 20, 28, 31, 32) 

The defendant applied his brakes and reduced his speed 
immediately upon the collision of the two cars ahead of him, 
and had come to a stop just before he was truck. (8,19, 20) 
The defendant was at all times on the right-hand side of the 
road and at the time of the collision, and even afterwards, 
his car was in the southbound lane. (10, 28) 

The witnesses were unable to estimate the speed of the 
Dodge but stated that it was “moving along” and struck 
with a “violent impact” immediately after being side- 
swiped. (18, 27) 

As stated, the only two witnesses to the occurrence of the 
accident who were called to testify were the two plaintiffs. 
The plaintiff Morgan testified that she “didn’t pay any at¬ 
tention” to the road and the movement of automobiles, until 
she heard an exclamation whereupon she “raised up and 
looked” and saw the car coming “about 100 feet away.” 
The defendant was “traveling south on the right-hand side 
of the road.” The witness didn’t watch the approaching 
car but, in her words, said: “I taken hold of the back 
seat to pull myself right up to him (Mr. Cullins) and looked 
over his shoulder and I seen Mr. Cullins cut the switch.” He 
thereupon came to a stop. Since the witness “didn’t watch 
the approaching car”, she could give no more details of the 
actual collision. (32, 33) 

The only other witness to the occurrence, the plaintiff Gat- 
ton, in describing the crucial facts of the accident, said that 
the defendant was traveling about 35 to 40 miles per hour. 
(7, 8) He was in no hurry. (16) The attention of the wit¬ 
ness was first attracted by an accident occurring about 100 
to 150 feet ahead of defendant’s car. (8, 17, 24, 27) The 
Dodge, which later collided with the defendant, “pulled out 
and went across the road like he was going into the woods”; 
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44 had it gone on it would have gone into the woods”; “when 
it was across the road it was wobbling.” (7, 8) It got over 
on the dirt shoulder, then “he uprighted his car”; “it 
caught itself and came back into the road again”; 4 4 instead 
of going across into the woods he turned the car and came 
back up into the road again and met Mr. Cullins.” 8, 19, 
28, 29) 

This witness further testified that the defendant in the 
meantime, having seen the collision ahead, applied his 
brakes, slowed his car down and cut his switch off. “He 
never pulled either way; he just tried to slow down and when 
he did slow down he cut the switch off.” (13) The defen¬ 
dant was entirely 44 on his right-hand side of the road.” (28) 

The witness could not estimate the speed at which the 
Dodge was traveling, but said it was 44 moving alone” and 
struck with “a violent impact.” (18) 44 It was a head-on 
collision”, “the two fronts of the cars collided”; 44 it didn’t 
strike the headlight at all, it was more to the left side then 
it was to the right.” (9, 31) During the course of these 
events a line of cars proceeding toward Washington was 
using the northbound lane. (29, 30, 31) 

SUMMARY OF ARGUMENT. 

There was no evidence of negligence whatsoever on the 
part of the defendant. He was powerless to prevent the 
collision, and the Court properly avoided a useless waste 
of its time by directing a verdict for the defendant. 

ARGUMENT. 

The evidence indicates the defendant’s car was traveling 
between 35 and 40 miles per hour. Although the speed of 
the Dodge with which it collided is not given, if its speed 
be assumed as 25 miles per hour—one half the speed limit— 
which is conservative in view of the force of the 4 4 violent 
impact” caused entirely by its own movement, these two 
cars were approaching each other at a rate of approxi¬ 
mately 90 feet per second. When they were 150 feet apart 
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at the most, which, in terms of time, would have made them 
less than l 1 /* second from each other, the Dodge went out 
of control, wobbled across the defendant’s lane and headed 
for the woods on defendant’s right, ran onto the dirt 
shoulder and then swung back onto the road. In the mean¬ 
time, the defendant, who could not swing left because of 
cars approaching in the northbound lane, brought his car to 
a stop in the southbound lane where he was struck by the 
zigzagging Dodge. 

Although the law is well-settled that a person faced with 
an emergency not of his own making will not be held re¬ 
sponsible for a mistake in judgment if hindsight would sug¬ 
gest a different course than that taken by him (see annota¬ 
tions 79 A. L. R. 1277; 27 A. L. R. 1197; 6 A. L. R. 680), 
which principle would relieve defendant of liability if in 
fact it had been wiser for him to pull over on the dirt 
shoulder as suggested by plaintiffs, nevertheless, it is ap¬ 
parent that such a course would have been foolhardy in view 
of the antics of the approaching car. When the Dodge left 
the northbound lane it headed for the dirt shoulder, where 
plaintiffs argue that defendant should have gone. In fact 
the Dodge got on the shoulder. Had defendant driven in 
that direction he would have invited a collision with the 
Dodge. The defendant took the only course open to him— 
he stopped. Whether he turned off the switch as plaintiffs 
claim (a thing which they probably could not have seen 
from the back seat, and would not have noticed in the face 
of imminent danger), is of no consequence. If anything, 
it suggests that more than reasonable care was exercised by 
the defendant. 

Under these circumstances it would have been a useless 
consumption of the Court’s time to proceed further with 
the case. As stated by this Court in Jackson v. Capital 
Transit Company, 69 App. D. C. 147,99 F. (2d) 380, quoting 
the Supreme Court, “the practice of directing verdicts 
when there is only a scintilla of evidence not only saves time 
and expense but gives scientific certainty to the law in its 
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application to the facts and promotes the ends of justice.’’ 

It has been difficult to find cases where the facts show a 
defendant to have been as free of negligence as proved by 
the evidence in this case, but under somewhat analogous 
facts, the courts in the following cases have held that there 
was no negligence. 

Sikes v. Thomas, — Miss. —, 7 So. (2d) 525,14 Auto 
Cas. 593 (April 13, 1942). 

Morrison v. Perry, — Utah —, 122 P. (2d) 191, 13 
Auto Cas. 999 (February 20, 1942). 

Edwards v. Washkuhn, — Wash. —, 13, Auto Cas. 240 
(December 1, 1941). 

School v. Milwaukee Automobile Ins. Co., — Wis. —, 
291 N. W. 311, 7 Auto Cas. 148 (April 9, 1940). 

Williams v. Hormel & Co., — La. App. —, 6 Auto 
Cas. 1083 (February 7,1940). 

Lambert v. Miller, 227 Ky. 64, 125 S. W. (2d) 1019, 
2 Auto Cas. 862 (February 21,1939). 

CONCLUSION. 

For the reasons stated, the Lower Court properly di¬ 
rected a verdict for the defendant and the judgment should 
therefore be affirmed. 

Respectfully submitted, 

Edmund L. Jones, 

Howard Boyd, 

Attorneys for Appellee, 
810 Colorado Building, 
Washington, D. C. 




